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Introduction 

I am highly honoured to speak at this international congress, in which scholars from all 

continents have been brought together. Allow me, first of all, to express my warmest thanks to Prof. 

Brian DeBroff, President of the Distressed Children International Association, and the academic 

authorities of the Yale University for their kind invitation. It is not possible to conceal a certain 

emotion in being here, at a university whose reputation goes far beyond the geographical borders of 

this country. Indeed, since its foundation in 1701, the Collegiate School has always remained at the 

forefront, standing out for its academic excellence and the lively dialogue it has enjoyed with other 

universities both in the US and abroad, especially with regard to the faculties of medicine, law, 

social and political science. The Congress today, now in its fifth year, aims to be a tangible sign of 

these positive synergies created over the years, the fruits of which are easily found in the rigorous 

research that, as is well-known, has made this centuries-old academic institution so famous. 

 The purpose of my talk is to provide a brief definition of the legal and metalegal conditions 

underpinning the right to education, in particular in relation to the notion of the best interest of the 

children and the freedom of the Child as regards religious education. The concept of the interests of 

the child is, in fact, the key principle underpinning family law and child legislation in most Western 

countries. The subject is of considerable importance given the difficult conjugation, in the relevant 

legislative provisions, of the various legal instances at stake, which are also and above all linked to 

needs of a metalegal nature.  

These instances fall into three main groups: the first group concerns the core foundation for 

any rule on religious education as part of the right to religious freedom which, like any other human 

right, the legal system must protect in relation to the fundamental values of the said same legal 

system.  The second group views the child as a subject, for formation, whose education while 
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respectful of the fundamental values of the system, is usually entrusted to the family, as the 

fundamental cell of society and first agency of socialization; finally, the third group concerns the  

protection of the child as an independent person  entitled to rights. 

1) Educational freedom and religious freedom as personal rights 

 If education is commonly defined as the institution for the transmission of values, rather 

than the mere superimposition of the will of the teacher over that of the learner, there is then a clear 

connection between the right to education and the right to the free formation of conscience. The 

latter encompasses the right to religious freedom, included in the Universal Declaration of Human 

Rights, New York 1948 (art. 18), and reiterated in the Convention for the Protection of Human 

Rights and Fundamental Freedoms signed in Rome in  1950 (art. 9), this is also recognised  in 

constitutional law, at least implicitly, to the extent it is bound to human dignity, with public order as 

the sole limitation to its expression. 

It would seem to be generally acceptable that the right to education (including religious 

education) is included among the rights that promote, in a free way, the maturing of an independent 

personality throughout the entire span of human existence. The minor’s  right to this is fully 

recognised; confirmation of this can be found in the UN Convention on the Rights of the Child, New 

York 1989 (ratified and enforced in Italy by Law no. 176/1991) where art. 14 §1 recognizes 

explicitly the right of the child to freedom of thought, conscience and religion. Also in the Charter 

of   Fundamental Rights of the European Union, proclaimed in Nice in December 2000, there are 

some statutory provisions referring to the rights of minors; in particular art. 14 §3 stipulates the 

responsibilities of parents in education; moreover, article n. 22 expresses the fact that religion plays 

a key role in the growth process of the child.  However, it is art. 24 that establishes the basic 

principle that children, as well as having the right to whatever protection and care they need, are 

fully entitled to the right of freedom of expression (i.e. without being subject to any physical or 

psychological coercion) and therefore able to voice their opinions on issues that concern them, 

opinions that shall be evaluated and considered with regard to their age and maturity. 

 It therefore follows that religious freedom includes education, as this involves the formation 

of the individual conscience. Indeed, the right to education is based on the freedom of having 

personal ideas, beliefs and opinions, and that this should coincide with the free development of 

personality, albeit within the limits (as already mentioned) required by public order and subject to 

the dignity of the human person. For this reason, the right to education can be counted among the 

inalienable rights that must be recognized for every human being. Art. 26 of the Universal 

Declaration of Human Rights, in recognizing the right to education, has among its objectives the 
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strengthening of fundamental freedoms as well as the promotion of integration between religious 

groups. 

 As is well-known, religious experience is one of the most important factors that may affect 

not only the growth of a child, but also the construction and building of his personality. In fact, 

ethical and religious values are those that affect the most sensitive aspects of a subject during 

formation and indeed accompany him throughout his life, especially when faced with critical 

choices concerning his future. A solid and mature interiorization of these values will help the child 

to overcome obstacles, within the social community, with a spirit that is purposeful, mature and 

collaborative. 

 Therefore from a systematic point of view, the right to religious freedom and the right to 

education can be counted as personal rights, and the latter can be regarded as (also) founded in 

recognition of the former.  In this sense, the right to education, given its purely personal nature, is 

also a right held by the minor. The complexity of its content, however, requires further clarification 

and definition. 

2) Role of the family in matters of education and legal status of the child 

 It being understood that the holder of the right is a minor, legal systems generally provide 

for protection in the exercise of this right; the most usual concerns  the assignment of the right to 

religious freedom to the same family that raises and forms a child.  The educational role of parents 

is therefore presented as instrumental in the education of the children, it is they who are the main 

protagonists in the educational relationship; the educational function  of the family is aimed, 

ultimately, at achieving and strengthening the gradual and complete maturity of the child himself.  

Article 14 § 2 of the 1989 United Nations Convention specifies that function as a right and duty of 

the parents but in terms of being a "guide" to the child in the exercise of this right, so as to match 

his abilities. It is no coincidence that the Holy See, despite being among the first subjects of 

international law that has supported and ratified (1990) the UN Convention, in invoking the 

guarantee of the primary and inalienable right of the family to the religious education of their 

children, preferred to formulate a reservation with reference to art. 14. 

 In this sense, in the interpretation of the faculties entrusted to the family, it is necessary to 

distinguish between the right to religious freedom and the right to education on the one hand and, 

on the other, the right to choose the religious and moral formation.  As to the first, without in any 

way affecting the rights held by the child, the most accepted doctrine appears to be divided as to 

how to interpret the position of the family with respect to the exercise of the said same rights. In this 
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regard, some writers resort to the definition of so-called “legal representation”, a somewhat 

unconvincing approach, not because we are dealing with personal rights (since the content of some 

of them can also be exercised by third parties), but because it does not seem in any way conceivable 

that the exercise of a right may be carried out by a representative when that right has as its content 

the free formation of conscience. Moreover, among those who do not consider as possible the 

exercise of the will of the child, the holder of such right, by way of substitution, interpret the role of 

the family as that of providing protection.  Here there are two main lines: the first is the protection 

of the child, with the suspension of any intervention, citing the very personal nature of the rights at 

stake; the second approach considers family intervention to be lawful, but not in the exercise of its 

own rights, but to defend the rights of the child until such child attains sufficient capacity for 

judgment. Conversely, with regard to the right to choose the religious and moral education, there 

are three doctrinal trends that do not concern just the exercise of the right but the ownership of the 

same.  The first approach considers that it is the genuine right of parents to choose, inter alia, the 

type of education both as regards the educational centre and in taking part in the control and 

management of centres supported with public funds. There is no lack of  objection in adopting such 

an approach, given that it is  questionable that the educational role of  parents is qualified as a 

constitutional right in the broadest sense that we wish to give to that expression; such  parental 

prerogative does not seem to be endowed with the same degree of inviolability as the rights 

conferred by Articles 2 and 3 of the Italian Constitution. In other words, these rights are conceded 

to parents not as a reflection of the right to education, which are and remain held as a right by the 

said same children, but by virtue of their interest and in defence of the family unit. 

 A second approach considers that the choice of religious education, like any other 

educational right, sees the child as the sole holder of such right and that the intervention of the 

parents is to be understood as the mere exercise of the same according to the scheme, already 

mentioned, of legal representation. 

Finally, there is a so-called mixed approach, attributable to the concept of the pre-eminent 

interest of the minor (provided in art. 3 of the UN Convention), which seeks to reconcile the 

universally recognized right of parents with the new position of the child.  From this point of view, 

it is sought to maintain that free choice in the religious and moral education and formation of the 

child is a right - a duty for parents.  We are of the opinion that this balanced position may be more 

useful for the purposes of our discussion; moreover, it is an approach that is reconcilable with can. 

226 § 2 of the Code of Canon Law 1983 (hereinafter referred to as CIC) where the legislature 

expresses the grave obligation and, at the same time, right of parents to see to the Christian training 
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of children in accordance with Church doctrine.  However, also during the time subsequent to the 

enactment of the CIC, it can be noted that little importance has been attached to the right of minors, 

and in particular to the safeguarding of their interests. Nevertheless, as authoritative sources remind 

us, Church law has never lacked laws designed to protect the minor, both regarding education, and 

in terms of the effectiveness of its willingness to put legal measures in place. 

 Especially in the last century, the Magisterium has stressed in numerous documents the 

centrality and importance of the educational role of the parents as the rightful holders of such right
 
.  

The most important novelty is that for the first time, in the Codification of 1983, explicit reference 

is made to procreation as a source of rights and duties on the part of parents regarding the education 

of children.  In this regard there is a convincing argument, although not expressly stated in can. 226 

§2, that the obligation to educate children is not only that of the legitimate parents or single-parent 

family, but also of the biological parents. From a dual perspective, the legal and educational 

relationship established between parents and children is therefore  inviolable and, at the same time 

unique:  on the one hand parents, except in cases of extreme and absolute necessity,  can not in any 

way delegate to other subjects, whether public or private, the attainment of the educational mission; 

moreover, no entity, church or state, can arbitrarily prevent parents from bringing to completion the 

educational activity, or impose upon the same the content and the actual manner of implementing 

such activities.    Moreover, this obligation is also protected on a penal basis by can. 1366 of the 

CIC;  with respect to the previous codification (Codex 1917)  excommunication latae sententiae (ex 

can. 2319) is no longer envisaged for parents who educate their children in a non-Catholic religion, 

but a censure or a just penalty may be imposed at the discretion of the ecclesiastical judge. To 

properly interpret this right - and duty of parents, it is first necessary to recall some considerations 

concerning the concept of the interests of the minor. 

3) Interests of the child and educational rights 

Although the term interest is used, it is necessary to recall that, in the very same concept, the 

benefits included as an object of protection are not attributable to the meaning usually attributed to 

the category of mere interest, namely the subjective legal positions of a lower rank.  On the 

contrary, in the formulation under examination, there are benefits to be protected having the 

category of subjective rights. It therefore follows, that they should be called children's rights, as the 

reference to the best interests of the child has its roots in considering the child as the actual holder 

of universally recognized rights such as freedom, health, education and formation. The obligation 

to guarantee these rights must be pursued even in cases that are in clear opposition to the interests of 

adults; this means that adults must be precluded from taking any action to limit the development of 
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such inviolable rights, provided that the child has reached the minimum degree of maturity 

necessary for the autonomous protection of his interests. 

As far as the Italian juridical reality is concerned, it should be recalled that the first 

systematic treatment concerning the rights of the child only appeared in the sixties. Juvenile law, as 

authoritatively affirmed, overlaps with a law on the rights of the child, namely that vast set of rules 

that gather together all the rights granted to every citizen, and which are a particular feature in 

relationship to the peculiar situation of the addressee (or holder).   This characteristic is derived 

from the condition of the child as a subject in the process of formation.  The rights of  the children 

is considered, therefore, as a complex law, based on the real and practical needs of evolving 

personalities, the object of which is the identification of the instruments (legal and social) needed to 

respond to the legitimate aspirations for freedom.  This aspiration, in the case of the child, requires 

the means to ensure the appropriate living conditions for a gradual but responsible conquest towards 

freedom. 

In European legal culture, despite the natural differences that respond to the specific 

characteristics of individual states, there has thus been witnessed a new sensitivity towards the legal 

protection of children and in particular, that of their paramount interests. This principle has become 

the fulcrum of legal regulations concerning children, identifying such concept as the guiding 

principle in the relations between the public and the private sphere, especially with regard to the 

family. The evolution and rapid changes taking place within the family, especially in Western 

culture, are an accepted fact; scholarly attention, especially since the seventies, has focused on 

developing an increasingly personalistic concept of the institution of marriage and the family.  With 

the passing of time, such an outlook has been identified with the greater attention paid to the 

interests of individual family members. This concept aims to combine the institutional dimension 

with the solidity of  family symmetrical relations (between spouses) and  asymmetric relations 

(between parents and children),  thereby safeguarding by means of  various measures, that  legal 

relationships within the family are really based on personal  and personalizing relationships. 

Everyone is aware that this idea has led to complex and often disturbing implications concerning 

the stability of marriage, especially with regard to the preservation of the bond of marriage.  The 

family is the framework within which  the first and most important process of socialization of the 

child is to be found, it is precisely by means of these more or less solid relations among the various 

family members that the development of the child’s personality depends. 

In addition, the personalistic perspective of the family has resulted in the integration and 

revision of customary regulatory principles concerning the protection of minors. The traditional 
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principle, in the legal field, was that the legal representation of the child was entrusted to the parent, 

considered as the sole custodian and interpreter of the needs and wishes of the child.  This followed 

the century-old idea of the correspondence between the interests of the parent and those of the child.  

The development of the personalistic approach has brought out the need to bring alongside the 

traditional legal representation approach, that of ensuring the proper autonomy of the child. 

The human sciences, particularly psychology, have enriched the understanding of the 

condition of the child as a subject in evolution - formation, and therefore in need of help and 

protection, until he can fully and autonomously engage in society.  The main contribution of these 

disciplines is to reveal  the various needs of the child, at each and every stage of his development; 

such needs cannot be left to improvisation but require wise planning and careful analysis. In this 

sense, the notion of the interest of the child is implicit in the necessary planning (by the legislature) 

and inherent in the concept itself: jurisdictional activity is therefore based on a project anchored in 

the real commitment to promote the development of the child for his mature and responsible 

inclusion in the social community. 

The rights and interests, of which the child is legitimate holder, are no longer seen as 

subordinate solely to the rights and interests of his family of origin, but in relation to what the child 

needs at any particular time. This is a direct consequence of the gradual process that has resulted in 

no longer considering the child as a weak and immature person, but as a true citizen and the holder 

of individual rights.  This innovative glance promotes, in theory and in law, any support for the 

growth of the child by providing him with all the tools needed to become the mature protagonist of 

his history and his future.   The re-evaluation of all aspects of the personality of the child involves 

every sector of the society in which he happens to live and work (including school which, as already 

stated, is, together with the legal field, a privileged environment).  This explains why the interests of 

the child play an important role in the exercise of educational rights and religious choice, especially 

in view of the intrinsic relationship of the same with the gradual and harmonious development of 

the personality of the minor. 

 Despite these underlying positions, the difficulty of establishing objective criteria is 

indisputable; in other areas where the interest of the child is at stake, the jurisprudential path is 

favoured, as for legal sources, the principle of the interests of the child assumes the character of a 

general clause.  Nevertheless, on this matter, some regulations establish an objective criterion of a 

quasi-registry nature, such as in L. 281/86 which gives the minor, a secondary school student, the 

opportunity of choosing whether or not to attend teachings on the Catholic religion. 

Conclusions 
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 However, without considering the value and objectivity of this criterion, I can conclude with 

an objective interpretation of what constitutes the interest of the minor in relation to the right - the 

duty of parents concerning the choice of the religious and moral education of their children.    In my 

opinion and in accordance with all that referred to at the beginning, this must be understood as a 

right of a practical nature in that it is derived from the duty of guidance and protection which, in this 

case, falls upon the parents. This could be defined, then, as a right before the State and a duty 

towards one’s  children. 

 Since this aspect impacts upon the conscience of the child, this is not an individual right that 

parents can exercise before children, the legitimate holders of such said right  but, on the contrary, a 

right to be claimed before the state as a guarantee of protection for the minor  faced with the risk of 

indoctrination by the public authorities, contrary to the beliefs of the said same child and his family.  

Unfortunately, there are no lack of regulations, even within the European democratic sphere.  

Indeed, it is not difficult to see goals of indoctrination in education directed at so-called citizenship 

values (think, for example, of the Ley Orgánica de Educación n. 2 of 3 May 2006 which, in 

including  "educación para la ciudadanía" as a compulsory subject, was considered by many as a 

norm in potential conflict with  art. 27 of the Spanish Constitution in which the moral and religious 

education of  children is recognized as a matter of exclusive competence of the parents). 

 Towards their children, there is a real duty, a right of guidance, that does not allow parents 

to claim the right to impose an ideological model.  Indeed, as a right of an instrumental nature, 

parental guidance should be exercised in the exclusive interests of the child, taking into account his 

natural inclinations and aspirations. In this way, the only objective and right for which the minor is 

the legitimate holder is thereby promoted: to give effect to his  right to education and  formation of 

conscience so that he might be assisted in attaining that degree of maturity which will allow him to 

make  choices and integrate in society with a mature spirit. 

 The motto laid down by the founding fathers of this prestigious university is, once again, to 

help  guide every effort in the light of truth to protect the rights of the smallest; failure to do so 

would betray the ultimate aim (and perhaps the noblest) of a society whose moral greatness, as 

eloquently stated by the Lutheran theologian Dietrich Bonhoeffer,  must be measured "on what it 

does for its children".  A quarter of a century has passed. We shall not wait another 25 years in 

order to contribute to the full and real attention that has already been recognized them. What is at 

stake not our own good, but the present and future good of humanity. 

MICHELE RIONDINO 


